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Lesson 1

Law and Its Classifications
;? %\ Law is a rule of conduct, a contract, an ideal of reason.

—Aristotle

ERATAMEN, R, R HET,
T R& 558 (FAHM, ATLI384—332)

1 Text )

I. What Is Law

There have been and will continue to be different definitions of law. Aristotle
saw law as a rule of conduct. Plato believed that law was a form of social control.
Cicero contended that law was the agreement of reason and nature, the distinction
between the just and the unjust. The British jurist Sir William Blackstone descried law
as “a rule of civil conduct prescribed by the supreme power in a state, commanding
what is right, and prohibiting what is wrong”. In America, the eminent jurist Oliver
Wendell Holmes"', Jr., contended that law was a set of rules that allowed one to
predict how a court would resolve a particular dispute: “the prophecies of what the
courts will do in fact, and nothing more pretentious, are what I mean by law.”

Although these definitions vary in their particulars, all are based on the following
general observation: law consists of enforceable rules governing relationships among
individuals and between individuals and their society. This very broad definition of
law implies the following:

e To have law, there must be established rules?, such as constitutions, statutes,

1 Oliver Wendell Holmes ( 1841—1935) : B3 - JRAE/R - W, 19024F WL - BB S Ty
MBI LA, AT F19324F . HAB 2 MEE #E18814F (¥idk ) ( The Common Law,
1881) .

2 established rules: [E5E T RAFLN, meSCHEN
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administrative agency’ regulations, and judicial decisions®.

¢ These rules must be capable of enforcement; that is, law and order must
prevail with resolution in a judicial system.

® The rules must establish approved conduct by which individuals deal with
each other and participate in society.

National laws are made in Congress®, which is part of the legislative* branch
and is made up of the House of Representatives® and the Senate®. Congress can make
laws on all kinds of matters, such as setting speed limits on highways or regulating
how much radon may be found in drinking water. During each Congress, senators
and representatives introduce’ numerous bills. Bills are passed by Congress and then

signed into law® by the president.
S HOUSE OF
REPRESENTATIVES

- SENATE

Figure 1-1

1 administrative agency: fTEI#l5&. A governmental body with the authority to implement and
administer particular legislation. 7ESL[E, %15 £ 1 T45 1920 AR DR A TBEEFIN LI

2 judicial decisions: FVEHIP, decision: #E, HlP. A judicial determination after consideration
of facts and the law; esp., a ruling, order, or judgment pronounced by a court when considering or
disposing of a case.

3 Congress: [E%:, The legislative body of the federal government, created under U.S. Constitution
Article I, and consisting of the Senate and the House of Representatives.

4 legislative: SCTFArILM, AILIEAR, LY. Of or relating to lawmaking or to the power to enact
laws. legislative department: S7iE#BIT. legislative power: #:AY, legislature: /LML, The
branch of government responsible for making statutory laws. The U.S. federal government and most
states have bicameral legislatures ( BBt ZE#H15€ ) , usu. consisting of a house of representatives and
a senate.

5 House of Representatives: AIBi. AILGERE NI MA DAL, AN EDEH -5 . House
of Representatives: the lower chamber of the U.S. Congress, composed of 435 members—apportioned
among the states on the basis of population—who are elected to two-year term. It4F, House of
Representativest, 1] A48 32 H 4 M A9 N BE. House of Representatives il A5 AH.R..

6 Senate: ZPE. Senate WEFEESH LB, SWEILRILHE1004, FM24, (T h6E, HHAEE
W HIUGERI1/3, Senator: S 5. The upper chamber of a bicameral legislature. In U.S.A., it is the
upper house of the U.S. Congress, composed of 100 members—two from each state—who are elected
to six-year term.

7 introduce: #EHIZ%E ., To bring forward (a plan, a bill for example) for consideration.

8 sign into law: ZFAC LA,
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II1. Classifications of Law

There are several different ways in which laws can be classified, depending on
the criteria or characteristics which are applied for setting up the categories. One is to
distinguish between public law and private law. Another important distinction is between
criminal and civil law. Other classifications include civil law versus common law and

substantive law versus procedural law. This section examines these legal classifications.
a. Public Law v. Private Law

Law can be divided into two main branches: public law and private law". Public
law is the body of law dealing with the relations between private individuals and the
government, and with the structure and operation of the government itself; it includes
constitutional law, criminal law, and administrative law. Private law is the body of
law dealing with private persons and their property and relationships. Private law
can be divided into six major branches according to the kinds of legal rights and
obligations involved. These branches are contract and commercial law, tort law,

property law, inheritance law, family law, and corporation law?.
b. Criminal Law v. Civil Law

Criminal law defines breaches of duty to society at large. It is society, through
government employees called prosecutors® (such as district attorneys), that brings
court action against violators. If you are found guilty of a crime such as theft, you
will be punished by imprisonment or a fine*. When a fine is paid, the money generally
goes to the state, not the victim of the crime.

Private duties owed by one person (including corporations) to another are
established by civil law. For example, we have a duty to carry out our contractual
promises. Tort law defines a host of duties people owe to each other. One of the most

common duties is a duty to exercise reasonable care® with regard to others. Failure to

1 private law: FA%, public law: Ak, BBk ORI (Ulpianus ) BHkERI A AL S5HE.

2 FNEFTRSE RS MRVOE BRI SRS . RAAT ik WPk Rk . SRR A Rl

3 prosecutor: fZEH . A legal officer who represents the government in criminal proceedings.

4 fine: {il4. A sum of money required to be paid as a criminal penalty.

5 a duty to exercise reasonable care: JAAHIFE X 55, reasonable caret ] LIFRER “due care” 5§

“ordinary care” ; “Reasonable care” is the degree of care that a person of ordinary intelligence

and prudence would exercise under the given circumstances. This is the standard of care expected of
virtually everyone at all times; a failure to exercise reasonable care is negligence.
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do so is the tort of negligence.

Suit for the breach of a civil duty must be brought by the person wronged'.
Generally, the court does not seek to punish the wrongdoer but rather to make the
wronged party whole through a money award called damages®. For example, if
someone carelessly runs a car into yours, that person has committed the civil wrong
(tort) of negligence. If you have suffered a broken leg, you will be able to recover
damages from the driver (or his or her insurance company). The damages will be
amount of money sufficient to repair your auto, to pay your medical bills, to pay for
wages you have lost, and to give you something for any permanent disability such as

a limp. Damages for “pain and suffering”®

also may be awarded.

Although the civil law generally does not aim to punish, there is an exception. If
the behavior of someone who commits a tort is outrageous, that person can be made
to pay punitive damages* (also called “exemplary damages”). Unlike a fine paid in a
criminal case, punitive damages go to the injured party.

Sometimes, the same behavior can violate both the civil law and the criminal law.
For instance, a person whose drunken driving causes the death of another may face
both a criminal prosecution by the state and a civil suit for damages by the survivors
of the victim. If both suits are successful, the driver would pay back society for the
harm done with a criminal fine and/or prison sentence, and compensate the survivors
with the payment of money damages.

See Table 1-1 criminal law versus civil law, for a general comparison of criminal

and civil cases.

1 wrong: AE1T A, The violation of or failure to perform a legal duty, or the infringement of another’s
legal rights. wrongdoer: 4748 N, One who violates the law.

2 damages: #EW£E4, Money claimed or allowed as compensation for injury or loss. 1, (D nominal
damages ZAEMEREW %4 ; @liquidated damages WiEHE W24

3 pain and suffering: “JEWSEI07  CEMRIEREES) o EEE (RBATHE) b, MEGLESE
WRRAETHNS, BIMBETTHs2 BEI S, UMk, (Al FWHEsA e aifIEgimE, &
A FARBI 1o R 25 B A2 B B R BT R YR 580457 (pain and suffering ) o JT 541
GikMEE SR AP M, “BHEIEN”  (rule of thumb) Bi24E, BEliEG LA,
SR 5 R AME B A R R A TR DU

4 punitive damages: FESIPEMREM4S; exemplary damages: B E N4, “Punitive damages
or exemplary damages” refers to money damages awarded to punish the other’s conduct, as well as to
deter others from such conduct in the future.
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Table 1-1
Criminal Cases Civil Cases
Bl ; Intentional or negligent violation = Harm to another person or property (tort) or
ements
of a statute breach of a contract
Act Prosecutor v. Defendant Plaintiff v. Defendant
ctors
(government) (accused) (wronged party) (wrong party)
. Fines, imprisonment, execution = Defendant may have to pay the plaintiff
Punishment .
etc. compensatory and punitive damages

c. Civil Law v. Common Law

We have already seen that our system of law can be divided into two branches:
Criminal law and non-criminal, or civil law. However, although “non-criminal”
is indeed one meaning of the term “civil law”, it is not the one with which we are
concerned here. Civil law is the name of a particular system of jurisprudence' that
is followed in a great many countries of the world. Put in its simplest form, we can
say that civil-law systems are those based on legal codes (or statutes) that spell out
a society’s basic laws on a variety of subjects, such as acts that constitute crimes, tax
obligations, and rules about owning and transferring property.

The term “civil law” and the basis of the law itself are derived originally
from the law of ancient Rome, the jus civile’. As time passed, ancient Roman law
was reworked into comprehensive legal codes. The code of the emperor Justinian
(483—565 A.D.)* was revived after the Dark Ages®, and it became the basis of
modern law in Italy, the German Empire, the Netherlands, France, and Spain, as well
as in their colonial offshoots. State of Louisiana historically also shares the civil-law
tradition. Today, most Western European countries have civil-law systems, as do the

countries of Latin America, most African countries, Japan, Thailand, and Turkey.

1 jurisprudence (‘7%@14&? ) : a system, body, or division of law. ]urlsprudence XA E 2R,
I “BREHAR” XAEIEZAN, jurisprudenceif B “WEBEAET  CPATNET Z0E, EfEEMG, BiEthe
whole of legal knowledge; fEBEEILT, Bibfi “HFIL” (caselaw) Z&E .

2 juscivile: TR, SZHXFRFE “OTRE”  (jus gentium) .

I B T JE it (Justinian 1, ATE483—S654F )

4 Dark Ages: MFHal, 8RR HLEN, RAMNEY D [E KT (AD. 476) Bt llm g
2% (AD. 1000 ) x—Bthfa], Sz ik, B[R TMiddle Ages, HIRZMATEA764E5]14504F

w
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Besides the United States and England, a system known as common law prevails
in Australia, Burma, Canada, India, Iraq, Liberia, Malaya, New Zealand, Singapore,
and in Britain’s former colonies in Africa, such as Ghana and Nigeria. The basis
of common law is not a comprehensive code: Rather, the basic building block'
of common-law system is case law, which is composed of decisions handed down
by judges who rule on individual cases. Because each judicial opinion serves as a
precedent? for later decisions, as a result, common law is sometimes called judge-
made law. Common-law judges have very wide powers of interpretation to apply
previous judicial rulings and to interpret statutes.

The most obvious distinction between civil law and common law systems is
that civil law system is a codified system, whereas the common law is not created
by means of legislation but is based mainly on case law. The principle is that earlier
judicial decisions, usually of the higher courts, made in a similar case, should be
followed in the subsequent cases, i.e. that precedents should be respected. This
principle is known as stare decisis. The claim that common law is created by the case
law is only partly true, as the common law is based in large part on statutes, which
the judges are supposed to apply and interpret in much the same way as the judges in

civil law (eg the Sale of Goods Act 1979, the Uniform Commercial Code).
d. Substantive Law v. Procedural Law

The branches of our legal system can be divided into substantive law and
procedural law.

Procedural law establishes the rules or the guidelines—that is, the procedures—
under which our legal system operates. In our legal system, for example, procedural
law specifies the length of a statute of limitations® for instituting a lawsuit®.

Procedural law can be divided into criminal procedures, such as the list of rights that

building block: (A ) FUAR; X HAEHKHS Y-

precedent: J&ffil. A decided case that furnishes a basis for determining later cases involving similar

facts or issues.

3 statute of limitations: HI%; UFIAHTEL. A statute establishing a time for suing in a civil case, based on
the date when the claim accrued (as when the injury occurred or was discovered); a statue establishing
a time limit for prosecuting a crime, based on the date when the offense occurred. 55 “UFIAHZL” AR
W — S “BRFHIE” ATLLAZRIAS “statue of repose” .

4 alawsuit: $EEEFIFA.

N =
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must be read to a suspect before being questioned by the police', and civil procedures
such as pleadings’, the written statements of the positions to be advanced at trial by
the parties in lawsuit. Some procedures are common to both civil and criminal law.
Substantive law embraces rights, obligations, or limitations applicable to
people and businesses in a variety of situations. Substantive law may be based in the
Constitution of the United States, in legislative enactments such as statutes, or in case
law developed by judges. In criminal law, for example, the actual definitions of the
acts that constitute crimes are substantive law. In the law of contracts, substantive
law includes the rights and remedies® that are available when one party to a contract

violates the terms of the agreement.

II1. Goddess of Law

A common representation of Justice is a blind-folded woman holding a set of
scales*. The origin of the Goddess of Justice goes back to antiquity. She was referred
to as Maat by the ancient Egyptians and was often depicted carrying a sword with
an ostrich feather in her hair (but no scales) to symbolize truth and justice. The term
magistrate is derived from Maat because she assisted Osiris® in the judgment of the
dead by weighing their hearts.

To the ancient Greeks she was known as Themis, originally the organizer of
the “communal affairs of humans, particularly assemblies.” Her ability to foresee

the future enabled her to become one of the oracles at Delphi (Temple of Apollo),

1 Fb, XEFHMFEERE ORZBZRIFEN” . Miranda Warnings: “1. You have the right to
remain silent. 2. Anything you say can and will be used against you in a court of law. 3. You have the
right to have an attorney present before any questioning. 4. If you cannot afford an attorney, one will
be appointed to represent you before any questioning.” ( “fRAFPEFFULER, EWIRIEA—YI, 4B
FIREVE TR EARMAFNESE . IRAPUEHRITERZ I 2. ERAREA AN, B R 8 Ik—
o ” ) APTE “UUBAURIE" —ChXTia £ ek,

2 pleadings: VFIASCHE, RFVRIK; ZAPIR. A formal document in which a party to a legal proceeding
(esp. a civil lawsuit) sets forth or responds to allegations, claims, denials, or defenses.

3 remedy: H¥f. Redress sought from or awarded by a court.

4 aset of scales: KV, LA, NFRAEIE XM, IE X MIREF—MgdtiiRh . RIS L5255
fi, —FPus (UBUEX) , —FHES] (USEEIE C——k8)” o Eelm ey, NdEsir;
gL s, FUEAATEMIE L, MUY, BHESIMN R 58 g mBI e, mis
A BE UK ST

5 WPTHUH, REWZA, WRMERZ E, il AT, OREEICR AN BRI S Z T, T
SERAEE B OB R0 — 31, FEREI 53— B AEE U PR, WEAROEE THE, WEE A
HH, e mRKEE AR, WARPEET.ONE, WA, KA.
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which in turn led to her establishment as “the goddess of divine justice.” Classical
representations of Themis did not show her blindfolded (because of her talent for
prophecy, she had no need to be blinded) nor was she holding a sword (because she
represents common consent, not coercion).

The Roman goddess of justice was called Justitia and was often portrayed
as evenly balancing both scales and a sword and wearing a blindfold. She was
sometimes portrayed holding the fasces (a bundle of rods around an ax symbolizing

judicial authority) in one hand and a flame in the other (symbolizing truth).

administrative agency 1TE#1% legislative X F3r3k/; BIDEMNM,; SEK
administrative law 1T pain and suffering /& & 581

antiquity &% pleadings IF1A X, REIFIK;, B8R
assembly X, ARKS precedent 5l

building block ( &X ) FAAR; XBHHEMIBH private law F43%

Congress E& prosecutor 18 E

constitutional law ZE3% public law A%

criminal law 3% punitive damages &SI IR ENR{ES
damages MEMES radon [f£] &

Dark Ages RHEF {42 remedy B

exemplary damages A IR E IS S scales X

fine S Senate ST

House of Representatives #x 1B spell out LI E ; TEZBI%0A

introduce 2HIIXE% statute of limitations B%&; FIABTRL
judicial decisions Z]3% #k survivor i 17

Jurisprudence SAEIR R KBz, KER violator 3%, HERE

jus civile T EA
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( EXERCISES )

-1 L. Answer the following questions.

1.

Y o N ook

11.

Name the appropriate category of law to fit each of the following descriptions:

a) law that regulates relationships between two or more different countries.

b) law that operates within a single country.

¢) a codified legal system deriving largely from Napoleon’s law code, and mostly
operating within a European country.

d) law deriving from the English legal system and operating in a Commonwealth
country and the U.S.

Under which category (or categories) of law would each of the following be dealt with?

a) Who will care for the young children when a man and woman divorce?

b) Can I sue the builder who undertook to build my house but did not finish the job?

¢) Can I seek any compensation if my neighbor’s fierce dog attacked and savagely bit
me as | was walking along the footpath?

d) How does the country get a new Prime Minister?

Explain briefly what matters are dealt with by each of the following categories of law:

a) Administrative law

b) Constitutional law

¢) Property law

d) Tort law

e) Criminal law

What is “common law”? Why is the United States a “common law country”?

What is the primary distinction between common law and civil law legal systems?

What is public law? Give three examples of public law.

Explain private law. Give three examples.

What is the difference between civil law and criminal law?

Explain the two ways that the words civil law are used in this chapter.

Define substantive law and procedural law.

Is contract law substantive law or procedural law? What about a rule specifying that a

defendant has 30 days to respond to a complaint?



